
 
Agenda item No.6 

 
 
Committee:  Commons and Village Green Registration Panel 
 
Date:  6 April 2009 
 
By:   Director of Law & Personnel   
 
Title:  Application for land at The Pub Field, Nettlesworth Lane, Vines 

Cross to be registered as a town or village green   
 
Purpose: To consider the application  
 
----------------------------------------------------------------------------------------------------------------- 
Recommendation 
 
To reject the application made pursuant to section 15 of the Commons Act 
2006 by Mrs Thompson to have land at The Pub Field, Nettlesworth Lane, Vines 
Cross registered as a town or village green.   
 
----------------------------------------------------------------------------------------------------------------- 
 
1. The Site  
 
1.1 The site, known as ‘Brewers Arms Pub Field’ (‘the land’) is a rectangular 
piece of land which sits to the north of the Brewers Arms Public House and houses at 
Hurstshaw Gardens.  The eastern, northern and western boundary is marked by 
woodland and shrubbery. Approximately half way up the western boundary which 
runs adjacent to Nettlesworth Lane, there is a single gate of approximately 10 feet in 
length. The Southern Boundary is fenced with two small gates which lead onto the 
field from the car park belonging to the Brewers Arms. A plan of the land can be 
found at appendix 1 and photographs of the land can be found at appendix 5. The 
land is owned by Amsbury Development Limited (Title Number ESX229819). 
 
1.2 In 1994 the then owners of the land, Beards of Sussex Limited, leased the 
south west corner of the land to the Vines Cross Community Association (‘VCCA’) to 
build a children’s play area. A gate leading to the play area was put into the southern 
fence to allow access.  
 
1.3 In April 1998, Horam Parish Council made an application to East Sussex 
County Council to register the land as a Village Green. On 17 August 1999, Horam 
Parish Council requested the application be suspended for a period of 6 months and 
on 17 November 1999, Horam Parish Council formally withdrew the application.  
 
2 The Law   
 
2.1 The law is set out in Section 15 Commons Act 2006 (‘the Act’). A guide to the 
law is attached at appendix 2, although each element of the statutory test is 
addressed in this report. In short the applicant must prove that the land has been 
used by a significant number of local inhabitants for lawful sports and pastimes ‘as of 
right’ for a period of twenty years.   The Commons (Registration of Town and Village 
Greens)(Interim Arrangements)(England) Regulation 2007 apply to all applications 
made under the 2006 Act and govern how village green applications should be 
processed by Local Authorities.  
 
 
 
 
 
 



3. The Application  
 
3.1 The Council received the application on 18 June 2007. The application was 
made pursuant to Section 15(1) of Commons Act 2006 by Mrs Beverley Thompson. 
 
4. Consultations and Representations 
 
4.1 The application was advertised on site and in the Sussex Express on 11 April 
2008 and copies of the application were available for viewing at County Hall, Lewes 
and Wealden District Council offices.  The Local Member, Councillor Dowling, was 
informed of the application by letter dated 16 April 2008. Councillor Dowling has been 
in regular contact with the Council to request updates on the progress of the 
application. The Council have not received any correspondence from Wealden 
District Council or Horam Parish Council on this matter.  
 
4.2 In May 2008 an issue was raised that the application was unsigned and not 
therefore compliant with the 2007 Regulations. The Applicant was contacted 
immediately and the application was signed and returned.  The Application was 
therefore ‘duly made’ in accordance with the Regulations when it was signed by the 
applicant on 15 May 2008.   
 
4.3 In order to follow correct procedure and to ensure full compliance with the 
2007 Regulations, the application was re-advertised in the Sussex Express on 1 
August 2008 and notices were put on site and sent to persons known to have an 
interest in the land.  
 
5. Merits of the application 
 
5.1  The applicant asserts that the land has become a village green on the basis 
that the land had been used by a significant number of the local inhabitants for lawful 
sports and pastimes ‘as of right’ for not less than 20 years, and that this use had 
been continuous up to February 2006.  The Applicant submitted 4 submissions and 
the following evidence in support of the application: 
 

• Evidence Forms/Letters entitled ‘memories of the field’ from 11 people 
• Photographs 
• Extracts of Newspaper articles covering events which had taken place on the 

field 
• The original village green application submitted by Horam Parish Council in 

April 1998 (withdrawn by Horam Parish Council in 1999) 
• Correspondence between Horam Parish Council, East Sussex County 

Council and the Vines Cross Community Association (‘VCCA’) including 
minutes of meetings 

• Letters from Mr Hillman and Mr Evans 
• A further 15 letters from members of the public giving evidence in support 
• Email correspondence 
• 7 letters of support from members of the public 
• 20 further photographs 
• Sussex biodiversity record centre report 
• DVD 
• A copy of an advert placed in the Vines Cross village diary.  

 
(All the above documents are available for inspection as background papers in the 
Members Room) 
 
5.2 The objector Amsbury Developments Limited, represented by Gullands 
Solicitors, submitted evidence in rebuttal of the application (see below) and objected 
on the grounds that the applicant had failed to prove a significant number of local 
inhabitants had used the land ‘as of right’ for at least 20 years; had failed to define 
the locality or neighbourhood within a locality; and had failed to submit the application 



within 5 years from the cessation of use ‘as of right’. The following documents were 
submitted in support of their assertion: 

 
• 2 Witness statements from Carl Goldsmith 
• Witness statement from Maureen Goldsmith 
• 2 Witness statements from Laurence Ryan exhibiting the lease between 

Beards of Sussex Ltd and the VCCA dated 21 February 1994 and the lease 
between Allcyber Limited and Carl Goldsmith dated 31 July 1998.  

• Correspondence between the VCCA, developers and Allcyber 
• Email from Lawrence Ryan; and 
• Letter from Roxy Waddell dated 12 November 2008.  

 
(All the above documents are available as background papers in the Members 
Room) 
 
5.3 The evidence was received throughout a period starting from the submission 
of the application in June 2007 up to November 2008 with each party responding to 
the other’s evidence and submissions.  
 
The date on which the claimed use of the application land ceased  
 
5.4 The application has been made under Section 15(4) which states that any 
application must be made within 5 years beginning with the cessation of use ‘as of 
right’. The application was made in June 2007. The Applicant asserts that use ‘as of 
right’ ceased in February 2006. It is therefore necessary to examine the nature of the 
claimed use of land for the 20 year period between February 1986 and when the 
applicant contends use ‘as of right’ ceased in February 2006 (“The Relevant Period”) 
to determine whether or not the application should be accepted.  
 
5.5 For reasons given later, I believe that use ‘as of right’ ceased by April 2001 
and therefore this claim does not comply with the requirements of Section 15(4).  
 
Have indulged ‘as of right’ for a period of not less than 20 years. 
 
5.6 The applicant has submitted evidence of the field being used from 1936 until 
2008.  Of the 27 members of the public that have provided evidence in support of this 
application, only 8 have provided clear dates of use from start to finish, all 8 
demonstrating use at some point throughout the ‘relevant period’. Unfortunately, 
evidence relating to exactly when the field was used by members of the public is 
vague as some evidence states only the ‘earliest memory’ of the field instead of 
providing specific dates.  Notwithstanding this, the applicant provided enough 
evidence to show that the land has been used continuously, whether by right or with 
permission, throughout the relevant period. (See appendix 4) 
 
5.7 For the statutory test to be satisfied, the use of the land during the ‘relevant 
period’ must be ‘as of right’. This has been defined by case law in terms of ‘without 
force, without secrecy and without permission’. The case of Sunningwell1  considered 
the issue of ‘as of right’ and concluded that if a person uses the land without force, 
secrecy or permission, and the land owner does not stop that person or make it 
known that he has no right to be there, use becomes ‘as of right’. 
 
5.8 The objector claimed that use of the land ‘as of right’ ceased in July 1998 or 
in the alternative in January 2001 and provided evidence in support of this claim. I 
will consider each date in turn. 
 
5.9 In July 1998 ownership of the land transferred to Allcyber Limited. Allcyber 
Limited leased the land (excluding the play area) to Carl Goldsmith and shut and 
locked the gates to the field. The lease granted Carl Goldsmith use of the land 
(excluding the children’s play area) ‘for the purposes of a recreational ground to be 

                                                 
1 R v Oxfordshire County Council, ex p Sunningwell Parish Council (2001) 



used in conjunction with the licensed business carried on at the Brewers Arms…and 
at all times such use being under proper supervision’. [para 4.5]. Carl Goldsmith 
organised annual beer festivals and tug of war competitions which took place with his 
permission.  
 
5.10 I note in the papers provided by the Applicant, in an email from Councillor 
Stephens to the Parish Council dated 8 August 1999 he states: 
 
“The only access from a public highway is the gate on to Nettlesworth Road. This is 
kept locked at all times other than when it is opened by the pub licensee to allow 
grass cutting or vehicle/public access to events that are taking place with the express 
permission of the land owners”. 
 
5.11 Further to the action taken in 1998 by Allcyber Limited, in January 2001, as a 
result of Carl Goldsmith surrendering his tenancy of the Brewers Arms and 
terminating the lease, Allcyber took the decision not to re-lease the land. On 17 
January 2001 Mr Laurence Ryan wrote to Horam Parish Council, Greene King and 
the VCCA informing that the land would be locked and unused save that 
consideration would be given upon request to permitting members of the public on 
the land for specific occasions such as bonfire night celebrations. The gates leading 
to the field, except the gate leading to the play area (which was subject to a separate 
lease), were padlocked and chained and a notice stating that the land was private 
with no access without permission was erected.  The Applicant also submitted a 
letter from Allcyber Ltd to Keith Hillman, then landlord of the Brewers Arms dated 11 
April 2007 which stated at paragraph 2 “As the field is no longer let, it is now locked 
to prevent unauthorised and illegal use, e.g. trespass, use as a dogs’ toilet, squatting, 
rubbish dumping.”. Furthermore, the Minutes of the Parish Council meeting of 11 
April 2001 confirm that the gates to the field were locked; “….with the change of 
Landlord at the Brewers Arms, the field has been padlocked and the VCCA have 
been advised to lock the big gate from the Play Area so that there can be no access 
to the field. The play area remains in use’. Consequently, any person wishing to use 
the field would either need to ask for permission from someone with a key or use 
force to enter the site. Any person using the land without permission, would I believe, 
be using the land with force and as such not ‘as of right’.  
 
5.12 The statutory test required the applicant to provide evidence that throughout 
the relevant period the land was used ‘as of right’. It is the case that use ‘as of right’ 
ceased, at the latest in January 2001 therefore use ‘as of right’ only exists for 15 of 
the necessary 20 years. Although the land has been used continuously throughout 
the 20 year period (appendix 4), upon evaluation of the evidence it appears that use 
‘as of right’ ceased before February 2006 and was not therefore continuous 
throughout the relevant period. The effect of this is that the statutory criteria cannot 
be satisfied. This point is considered in more detail below. 
 
5.13 The applicant has submitted evidence that the field has been used for a 
variety of events and pastimes. Members will see from the table at appendix 3 that 
the majority of the evidence shows that the land was used for Bonfire and Fireworks, 
Tug of War competitions, hot air ballooning, village fetes, beer festivals and dog 
walking. For ease of consideration I have organised them into two categories; 
organised activities and impromptu recreation. I will consider each category in turn. 
 
Organised activities 
 
5.14 Village Fete and November Bonfire - Activities such as the annual Village 
Fete and November Bonfire were organised by the VCCA. The Village Fete is 
recorded to have taken place from between 1978 to 1994/1995. The evidence shows 
that the VCCA would obtain prior permission to use the land and on occasions, would 
take out insurance cover for these events. In his letter of support, Mr Smith states 
‘The bonfire was organised by people in the village John Williams from the Brewers 
Arms (the then land owner) would help us by letting us use the field’ 
 



5.15 Beer Festival and Tug of War - Events such as the Beer Festival and Tug of 
War were events organised by John Williams and Carl Goldsmith whilst they were 
landlords of the Brewers Arms and attracted members of the public from surrounding 
neighbourhoods as well as local inhabitants. These events therefore took place with 
permission.    
 
5.16 Hot Air Balloons - A local man would ask permission from John Williams or 
Maureen Goldsmith to use the field for the launching of hot air balloons. [Witness 
statement of Maureen Goldsmith, para 10]. This use was therefore with permission. 
 
5.17 The evidence submitted by Carl and Maureen Goldsmith and Lawrence Ryan 
clearly shows that all of the above events were undertaken with prior permission and 
were not ‘as of right’. This is also confirmed in some of the evidence submitted in 
favour of the application. In particular, in response to the question ‘did anyone ever 
give you permission to be on the land?’ Miss S E Williams answered ‘Yes, the 
landlord of the Brewers Arms’. 
 
Impromptu recreation 
 
5.18 Dog Walking – 17 people have stated that they used the land for dog walking. 
The evidence suggests sporadic use and is vague on dates.  
 
5.19 There is evidence that in or around 1978-1979, John Williams would 
remonstrate with persons walking on the field without his permission. Following these 
dates, there is no further evidence on use of the land for dog walking until 1994 when 
the children’s playing field was erected. 
 
5.20 Maureen Goldsmith observed that following the erection of the children’s play 
area in 1994, individuals would walk their dogs on the field. She states that this was 
not ‘constant but was casual’ [para 9]. As there is no evidence to suggest that the 
dog walkers were on the land ‘with force, secrecy or permission’ the use after 1994 
appears to be ‘as of right’. 
 
5.21 Following the evidence of use in 1994, there is no evidence relating to dog 
walking during the period after 1994 until 1999. In 1999 after the gates to the field 
had been locked by Allcyber, Mr Parkes-Crick telephoned Laurence Ryan, Director of 
Allcyber and asked whether he could continue to walk his dog on the land. Mr Ryan 
said that he could not agree to this request because he would have to let other 
people do the same. During 1999-2001 Carl Goldsmith observed that ‘A small 
number of people (I would say no more than six) continued to use the field to walk 
their dogs from 1999 to 2001. I was regularly in conversation with them, informing 
them that they were should not be doing this as it was private property’. [para 7 of 2nd 
witness statement dated 18 August 2008] I therefore conclude that during 1999-
2001, use was not ‘as of right’.  
 
5.22 Children Playing – The evidence submitted in relation to children playing on 
the land and in the play area is vague. For example, it is not possible to identify 
specific periods of when children played on the field before the erection of the play 
area in 1994. The evidence suggests that children would play football or fly kites on 
the field and that they would sometimes ‘overspill’ from the play area onto the field. In 
the absence of evidence to the contrary, children playing on the land appeared to do 
so ‘as of right’. It must however be noted that children playing in the children’s play 
area were not on the land ‘as of right’ on account of the lease which granted 
permission for those children to be there. Further details of the lease can be found at 
para 1.2. 
 
5.23 Following evaluation of the evidence submitted by both parties this element of 
the statutory test has not been satisfied as the applicant has failed to show that the 
land was used ‘as of right’ throughout the relevant period.  
 
 
 



Has the application been brought within 5 years 
 
5.24 As mentioned earlier, section 15(4) requires that an application for a village 
green be made within 5 years of the cessation of use ‘as of right’ by a significant 
number of local inhabitants indulging in lawful sports and pastimes, where the use ‘as 
of right’ ceased before April 2007. As set out above, I believe that use ‘as of right’ 
finished at the latest in January 2001, consequently any application should have 
been made within 5 years of that date (by January 2006). The application was 
received on 18 June 2007. Should you conclude that use ‘as of right’ ceased in 
January 2001, the application would not therefore satisfy the requirement of section 
15(4). There is no power within the regulations for the registration authority to extend 
the 5 year period.  
 
Significant number of local inhabitants 
 
5.25 The use of the land must be by a ‘significant number’ of local inhabitants.  
What is classed as significant is to be determined on a case-by-case basis and was 
considered in the case of McAlpine Homes2. In this case, Sullivan J stated that the 
term ‘significant’ did not necessarily mean considerable or substantive but that the 
number of users was sufficient enough to indicate that their use of the land signifies 
that it is in general use by the local community for informal recreation, rather than 
occasional use by individuals as trespassers. 
 
5.26 27 members of the public provided evidence of their use of the land and a 
further 7 people wrote letters of support. The applicant states that the population of 
Vines Cross is approximately 450 but has not explained how this figure has been 
calculated. 
 
5.27 Members are again referred to appendix 3 which details activities which took 
place on the land. Members will observe that the number of people stating to have 
used the land for informal activities such as dog walking (17), children playing (10) 
and football (10) are lower than those who have used the land for organised events 
such as the annual fete (26) and Bonfire celebrations (22). 
 
5.28 In order to assess whether a ‘significant number’ of local inhabitants used the 
land ‘as of right’ we must discount the use of the land that was with permission or 
force.  
 
5.29 It is clear from the table at appendix 3 that the land was used by a large 
amount of people for organised events but those events took place with the 
permission of the landowner. There is evidence stating that a maximum of 17 people 
used the land for activities which appear to be ‘as of right’. The statement of 
Lawrence Ryan (Director of Allcyber Limited) confirms that impromptu activities took 
place but were ‘few and far between, if ever’. Based on the above evidence use by 
17 people I do not believe constitutes a ‘significant number’.  
  
5.30 I do not consider that this element of the statutory test has been satisfied. 
 
Of any locality or neighbourhood within a locality 
 
5.31 The land must be used by the inhabitants of a locality, or of any 
neighbourhood within a locality.  It has been determined that a locality must be a 
recognisable division of an area known to the law, such as a parish, borough or 
electoral ward3. Vines Cross falls within the Parish of Horam.  
   

                                                 
2 R (Alfred McAlpine Homes) v Staffordshire County Council [2002]  
3 R (Laing Homes Ltd) v Buckinghamshire County Council [2003] 



5.32 A neighbourhood is a smaller area but has been identified by case law as 
having ‘a sufficient degree of cohesiveness’4  Vines Cross forms only a small part of 
the Parish of Horam and is isolated by countryside on all aspects. Vines Cross 
benefits from a Garage and obviously the Brewers Arms Public House and 
historically benefited from a general store, post office, church and school. 
 
5.33  In order to identify the ‘neighbourhood’, the Applicant marked the area on a 
map (see appendix 1), claiming that the boundary was based upon the Vines Cross 
postal code and the catchment area of the Vines Cross Community Association 
(‘VCCA’) which is a registered charity (number 282999). The objector alleged that the 
applicant’s definition of the neighbourhood was arbitrary and lacked cohesive 
qualities. A neighbourhood should have an identifiable community, and the VCCA in 
organising events and providing support for Vines Cross residents demonstrates that 
there is a degree of cohesiveness which, I believe is sufficient to suggest that the 
village itself is a neighbourhood.  
 
5.34 I therefore believe that this element of the statutory test has been satisfied.  
 
In lawful sports and pastimes 
 
5.35  The issue of what constitutes a ‘lawful sport and pastime’ was considered in 
the case of Sunningwell5 where Lord Hoffman expressed his view that lawful sports 
and pastimes could cover any activity that could properly be described as a sport of 
pastime.  
 
5.36 Members are directed to the table at appendix 3 which details the activities 
that have taken place on the land.  
 
5.37 The evidence submitted for this application claims that land has been used for 
a variety of sports such as football, stoolball, cricket and rounders and pastimes such 
as blackberry picking, dog walking, fetes and festivals. These activities are clearly 
consistent with use as a village green and all fall within the criteria of ‘lawful sports 
and pastimes’.  
 
5.38 This element of the statutory test is satisfied. 
 
 
Consideration of whether to hold a Public Inquiry  
 
6.1  The Commons (Registration of Town or Village Greens)(Interim 
Arrangements)(England) Regulations 2007 require that the Local Authority consults 
on the proposed Green before making a determination. This process has been 
completed and objections have been received.  
 
6.2  The Authority retains discretion as to whether to hold an Inquiry, and must 
give consideration as to whether or not one should be held. An inquiry would be 
conducted by an independent Inspector or expert and would enable members of the 
public to put their view across in adversarial proceedings. The Inspector or expert 
would make recommendations and it would then be for the Authority to decide 
whether or not to accept any or all of those recommendations.  
 
6.3 Those in favour or against the application have had the opportunity to put 
their representations and these have been made available to the Panel, in full, for 
Members to read in the usual way and are analysed in this report.  
 

                                                 
4 R (Cheltenham Builders Ltd) v South Gloustershire District Council [2003] Justice Sullivan 
stated that a neighbourhood required a ‘sufficiently cohesive entity which is capable of 
definition’. 
5 R v Oxfordshire County Council and Oxford Diocesan Board of Finance ex parte 
Sunningwell Parish Council [1999] 



6.4 There has been extensive opportunity for people to make representations.  
The objector has maintained that if, upon consideration of the evidence the Council 
were not minded to refuse the application, a public inquiry should be held.  
 
6.5 The cost implications and the further delay which would be introduced into the 
process in holding a public inquiry would also be considerable. In view of the nature 
and extent of representations and the issues raised, the extent of public debate that 
has already occurred so far, I am of the view that an objective and impartial 
consideration of the representations raised will be given by this Committee and do 
not consider that it is necessary or in the public interest to hold a public inquiry.  
 
6.6  The Panel has discretion as to how to proceed.  It can accept the officer 
recommendation put forward.  It can adjourn the matter and seek further information.  
As set out above, the Panel can request that a public inquiry be held, although in this 
instance it is not thought necessary.   
 
 
7. Conclusion and reason for Recommendation  
 
7.1 It is recommended that this application be rejected on the grounds that the  
statutory test has not been satisfied.  
 
7.2 There is not evidence of use by a significant number of people, and use as of 
right ceased in January 2001 (therefore 5 years short of the required 20 year period), 
from which time use was with permission or with force. Furthermore, the application 
should have been made within 5 years of the date use ‘as of right’ ceased. This 
application was made on 18 June 2007; consequently, the requirements of section 
15(4) have not been met.  
 
 
ANDREW OGDEN 
Director of Law & Personnel  
 
Contact Officer: Vicky James - Telephone 01273 481630    
 
Local Member: Councillor Chris Dowling 
 
Background Documents: Application together with supporting evidence, Statement of 
Objection, Applicant’s comments on Objection with further evidence, Second 
Statement of Objection, Applicant’s Third Submission of evidence, Letter of Objector 
commenting on Applicant’s Third Submission, Applicant’s response and Forth 
Submission of Evidence. 
 
Appendices 
 
Appendix 1 – Application and Plans 
Appendix 2 – Guide to the law 
Appendix 3 – Table detailing sports & pastimes and number of users. 
Appendix 4 – Table detailing years of use.  
Appendix 5 – Photographs of the land 
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